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Update: charities
James Aspden considers recent developments concerning the protection
of gifts to charities including mental capacity, laches and disputes over
costs in probate claims

FOUR RECENTCASES highlight the com-
plex andvaried legal issues that canaffect
charities’fundraising income, inparticular
fromsubstantial lifetimegifts and legacies.

Costs in probate claims
The judgment inPerrins vHolland&Ors
[2009]EWHC2558 (Ch)wasmentioned in
theprevious charity lawupdate (Solicitors
Journal153/36, 29 September 2009) butper-
hapsof evenmore importance to charities is
Lewison J’sdecisiononcosts. It demonstrates
the importanceofmakingoffers of settle-
ment in relation toprobate claims, evenon
ungenerous terms.
The claimant,David, had triedunsuccess-

fully to challenge thevalidityof the
deceased’swill.Having lost, he attempted to
avoid liability for thedefendants’costs, and
even tohavehis costspaidout of the estate.
Theparties’combined costswereover
£180,000but thenet estatewasworth approx-
imately £160,000.
David tried to relyonbothof the costs

exceptions that canapply inprobate claims:
1) if thedisputewas ‘caused’by the testa-
tor/the residuarybeneficiary, then the losing
party’s costsmaybepaidout of the estate;
and2) if itwas reasonable for the losingparty
to require thewill to beproved in solemn
form, then theremaybenoorder for costs.
He failed to invoke the first exception.His

argumentwas that the legal executivewho
prepared thewill didnot follow the ‘golden
rule’andgavean inaccurate statement. The
resultinguncertaintymade litigationneces-
sary,Davidargued.Lewison J rejected this.
He found that the legal executive’s conduct
wasnot the causeof the litigation. Bydealing
with the argument in thisway,Lewison J
avoidedhaving to answer amoredifficult
question: if the legal executive hadbeen the
causeof the litigation,would the first excep-
tion thenhaveapplied?Aswritten, the
exceptiononly appears tobe availablewhen
either the testator or a residuarybeneficiary
has caused the litigation; notwhen thepro-
fessional employed toprepare thewill
caused it.
The secondexceptiondidapply.The

deceased’sdisability, coupledwith the

information theclaimanthadavailable,made
it reasonable to seek thecourt’sviewonvalid-
ity.Daviddidnotbenefit fromthis exception
thoughbecauseof anofferof settlement the
defendantmadebefore joining theproceed-
ings. Shehadoffered£10,000 in settlement
bothofDavid’sprobate claimandhis claim
under the Inheritance (Provision forFamily
andDependants)Act 1975,withnoprovision
for costs.Lewison J thought thatDavid
shouldhaveaccepted, somadehimliable for
thedefendant’s costs fromthepoint atwhich
shebecameaparty to theproceedings.
Thiswas an instanceof onepublicpolicy

principle overcominganother. Thedesirabil-
ity of encouraging settlement inprobate
claims, andof avoidingdisproportionately
expensive litigation,wasmore important

than thedesirability of allowing suspectwills
tobe consideredby the court. That thedefen-
dant could render it unreasonable forDavid
to continuebymaking suchaderisoryoffer
mayencourage theuseof tactical offers in
futureprobate litigation, if the sizeof the
offer is of less relevance than the fact of hav-
ingmade it.Compare the approach taken in
the costsdecision inZoranKostic vMalcolm
Chaplin andOrs [2007]EWHC2909 (Ch)
though,where the claimant’s offerwas con-
sidered too low toaffect theparties’liability
for costs.
Inprobate claims, as in anyother litigation,

thePerrinsdecisionprovides further illustra-
tion that theparties shouldactively attempt
to achieve settlement or riskbeingpunished
byanavoidable liability for costs.

The case of Gill v RSPCA is one of many raising proprietary estoppel issues
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Mental capacity: statutory wills
benefiting charity
Charities increasingly find themselves
named as respondents to statutory will
applications because the applicant seeks
to increase, or more commonly reduce,
bequests made to them in the will of
a mentally incapacitated person (‘P’).
Re: M [2009] EWHC 2525 (Fam) is useful

for the judge’s thorough analysis of the
weight which should be given to the vari-
ous factors which the court must take into
account before deciding what is in P’s best
interests. It also shows that the Court of
Protection will, in suitable cases, protect or
even reinstate bequests to charity using a
statutory will.
P was a childless widow. She had made

wills in 1996 and 2001 and a codicil in 2003,
in each case leaving the bulk of her estate
to charities.
From June 2004 until October 2008, P

lived with and was cared for by Z and his
family. On 30 September 2004, P executed a
will leaving her estate to Z and made an
enduring power of attorney empowering
him to manage her financial affairs.
Between then and January 2006, Z received
a total of over £177,000 from P, being the
whole of her savings and capital with the
exception of her house. Despite several
court orders requiring him to do so, P
never explained what had happened to
the money.
In 2007, the local authority stepped in,

believing that it was not in P’s best interests
to remain living with Z and questioning his
suitability as her attorney. A deputy was
appointed in 2008, who applied in January
2009 for a statutory will – P having lost
testamentary capacity.
The judge reviewed the law relating to

statutory wills. He held that there is no
hierarchy between the factors; the weight a
particular factor will have depends on the
circumstances of the case. He also held that
in some cases, certain factors may have
“magnetic importance”.
He then reviewed one of the factors in

detail: the wishes and feelings of P, both
past and present. Although this will always
be a significant factor, the weight to be
given to it will vary depending on the cir-
cumstances of each case. In particular, the
court will have regard to the degree of P’s
incapacity, the strength and consistency of
P’s views, the impact on P of knowing that
her wishes are not being carried out and
the extent to which the wishes P has
expressed cannot sensibly be implemented.
The judge held that it was not in P’s best

interests to make any provision for Z. It

was not in P’s best interests to provide for
someone who had not acted in her best
interests and had defied court orders. He
approved a statutory will leaving the bulk
of the estate to the charities.

Laches in relation to an undue
influence claim against a charity
The decision on preliminary issues in Azaz
v Denton and Self Realization Meditation
Healing Centre [2009] EWHC 1759 (QB)
includes guidance on the use of laches, the
equitable doctrine that can bar a claim
from proceeding when delay has made it
unfair to the defendant to allow it.
The claimant, a doctor, brought various

claims against the Self Realization
Meditation Healing Centre and its
founder, including an undue influence
claim. He joined the centre in 1992, giving
up his medical career and donating all of
his assets. He left the centre in 2004.
When he joined, the claimant signed a
‘joining agreement’, and when he left he
signed a ‘leaving agreement’. Both agree-
ments stated that he was not subject to
any influence when he gave his assets to
the centre and the leaving agreement con-
firmed that he would make no claim
against the centre in relation to the assets
he had donated.
The claimant intimated a claim through

his solicitors in 2007, then issued proceed-
ings in 2008. He claimed (among other
things) that he had been subject to undue
influence by the centre’s representatives
when he gave his assets to them upon
joining in 1992.
The centre argued successfully that the

claims should be barred by laches. By sign-
ing the joining and leaving agreements,
the claimant had induced the centre to
believe that he would not seek to set aside
his donations. Having done so, fairness
required the claimant to take action to
repudiate the donations as soon as he
decided to do so. The longer he delayed,
the more unfair it became to permit him to
assert that he was not bound by what he
had signed. His delay of three years before
intimating a claim was long enough to
make it unfair to the centre to allow him
to pursue his claims, so they were barred
by laches.
Charities should note that delay in

intimating a claim can be fatal to it, even
where no formal limitation period is
applicable.

Proprietary estoppel
In the wake of Re Gill (Gill v RSPCA [2009]
EWHC B34 (Ch), proprietary estoppel is

an area of the law to which charities who
receive substantial legacy income will pay
particular attention. The recent case of
Macdonald and Ors v Frost [2009] EWHC
2276 (Ch) demonstrates that a proprietary
estoppel claim can fail entirely if there is a
lack of causal link between the promises
made and the detriment suffered by the
claimants.
The deceased died in May 2006. His will

left his entire estate to his second wife (the
defendant). The estate consisted mainly of
the matrimonial home, which was in the
deceased’s sole name and which he had
formerly shared with his first wife.
The deceased’s two daughters by his

first wife (the claimants) brought a propri-
etary estoppel claim against his estate.
They claimed that their parents had prom-
ised to leave the survivor’s estate to them
in 1986 and that, in reliance on this prom-
ise, each of the daughters agreed to pay
£100 a month to their parents until the
survivor’s death.
Some of the elements of a successful

proprietary estoppel claim were present:
the deceased told the daughters they
would inherit his estate, and they did
make payments of £100 a month until his
death. What was missing was a link
between the two; the deceased’s assur-
ances were not intended to be promises,
and the daughters’ payments were not
made in reliance upon them.
The daughters made their payments in

return for an advance of their inheritance
from their parents, in 1986. The deceased
gave no indication that he intended to
leave his estate to them until 12 years
later.
This case affirms the importance of

examining the whole sequence of events
carefully when considering a proprietary
estoppel claim, as claimant or defendant,
and to consider carefully the timing of any
promises made and detriment suffered.
There ought to have been an identifiable
causal connection between them if the
claim is to have merit. A detailed investi-
gation of the facts relied upon in a
proprietary estoppel claim can reveal
inconsistencies that may cause the claim to
fail entirely.
These are only four examples out of the

hundreds of similar cases that reach trial
each year, and they are the tip of the
iceberg. Although the issues vary, one
message for charities is clear: be proactive.

James Aspden is an associate in the charity
litigation team at Wilsons Solicitors LLP
(www.wilsonslaw.com)
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